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Dear Mr. Anderson: 

You ask whether certain information is subject to required public disclosure 
under the Texas Open Records Act, article 62.52-17a, V.T.C.S. Your request was 
assigned ID# 11844. 

The City of Irving received an open records request for the following 
information: a list of industrial water users that are being surcharged by the city for 
discharging excess amounts of certain types of materials into the city sewer system, 
the reason they were surcharged, and the amount of the surcharge. You state that 
the city has released to the requestor a list of the industries that are being 
surcharged; you seek to withhold, however, pursuant to sections 3(a)(4) and 3(a)(lO) 
of the Open Records Act, the amounts of the surcharges and other information 
pertaining to the types of materials discharged, including measurements of 
biochemical oxygen demand (BOD), total suspended solids (TSS), and the pH levels 
of the discharged waste water. 

We note at the outset that the amount of the surcharge assessed against the 
industrial water users is the type of information explicitly made public in section 
6(3) of the act. See Open Records Decision Nos. 443 (1986); 385 (1983); 63 (1974) 
(copies enclosed). Accordingly, this financial information must be released. 

Section 3(a)(4) of the Open Records Act protects from required public 
disclosure “information which, if released, would give advantage to competitors or 
bidders.” The purpose of section 3(a)(4) is to protect the government’s interests when 
it is involved in commercial transactions. For example, section 3(a)(4) is generally 
invoked to except information submitted to a governmental body as part of a bid or 

e 
similar proposal. See, e.g., Open Records Decision No. 463 (1987). In these situations, 
the exception protects the government’s interests in obtaining the most favorable 
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proposal terms possible by denying access to proposals prior to the award of a 
contract. In this case, you acknowledge that no competition for a government contract 
exists. Where no governmental interests are involved, section 3(a)(4) does not apply. 
Open Records Decision No. 541(1990). 

Section 3(a)(lO) of the Open Records Act excepts from required public 
disclosure “trade secrets.” Your section 3(a)(lO) claim is apparently made pursuant 
to section 7(c) of the Open Records Act. In other correspondence, this office 
notified five of the industrial water users that were assessed a surcharge in February 
1991 of the pending open records request and of their burden under section 7(c) of 
the Open Records Act to demonstrate to this office the applicability of section 
3(a)(lO) to the information at issue. Our letter advised that failure to fulfill this 
burden within a reasonable time would result in a determination that the 
information be disclosed. None of these waste water users submitted arguments to 
us against public disclosure of the requested information. You inform us that the 
sixth water user is currently in bankruptcy and is unavailable for comment on this 
matter. Furthermore, it is not apparent from the face of the documents at issue how 
general information such as the BOD, TSS, and pH levels of discharged waters 
could be deemed trade secrets. Consequently, this office has no basis for applying 
any exceptions to required public disclosure to this information. See Open Records 
Decision No. 552 (1990) at 5. Therefore, you must release the information at this 
time. 

Because case law and prior published open records decisions resolve your 
request, we are resolving this matter with this informal letter ruling rather than with 
a published open records decision. If you have questions about this ruling, please 
refer to OR91-329. 

Faith Steinberg 
Assistant Attorney General 
Opinion Committee 
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Ref.: ID# 11844 
ID# 12138 
ID# 12334 

Enclosures: Open Records Decision Nos. 443,385,63 

cc: Chris Smith 
The Smith Company 
3419 Westminister #313 
Dallas, Texas 75202 

Mr. Jay Laughlin 
Mohawk Labs 
2730 Carl Road 
Irving, Texas 75062 

Mr. Bob George 
Frito Lay, Inc. 
P.O. Box 569100 
Dallas, Texas 75356 

Mr. Harold Wisnoski 
Dallas/Fort Wroth Dr. Pepper Bottling Co. 
2304 Century Center Blvd. 
Irving, Texas 75062 

Mr. Bill Allen 
Lone Star Container 
700 North Wildwood 
Irving, Texas 75060 

Mr. Charlie Paredes 
York Chemical 
3009 E. John Carpenter Fwy. 
Irving, Texas 75062 


